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CPI Nl ON AND ORDER

Bot h respondent and the Adm ni strator have appealed fromthe
oral initial decision of Adm nistrative Law Judge WIlliamR
Mul I'i ns, issued on March 20, 1992, follow ng an evidentiary
hearing.' The law judge affirmed in part an order of the
Adm ni strator that had charged respondent with violating 14

C.F.R 91.111(a), 91.113(b), and 91.13(a), and proposed to

The initial decision, an excerpt fromthe hearing
transcript, is attached.
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suspend respondent's commrercial pilot certificate for 180 days.?
The law judge affirmed the 88 91.113(b) and 91.13(a) charges and
di sm ssed the 91.111(a) charge. He reduced the suspension to 120
days.

On appeal, respondent argues that all the charges should
have been di sm ssed. The Adm nistrator seeks reinstatenent of
the 8 91.111(a) charge and the greater sanction. W deny the
respondent's appeal and grant that of the Adm nistrator. The
180-day suspension is reinstated.

Respondent was the pilot in conmmand of a Bell Jet Ranger
hel i copter operating at Santa Paula, CA airport on February 13,
1991. Wil e respondent was hovering over the active runway,
facing west and preparing for takeoff, his helicopter was hit
fromthe rear by a Pitts biplane that had lifted off fromthe

eastern end of the runway. The two occupants of the Pitts died.

2§ 91.111(a) provides:

No person may operate an aircraft so close to another
aircraft so as to create a collision hazard.

§ 91.113(b) provides:

(b) General. Wien weather conditions permt, regardl ess of
whet her an operation is conducted under Instrunment Flight

Rul es or Visual Flight Rules, vigilance shall be maintained
by each person operating an aircraft so as to see and avoid
other aircraft in conpliance with this section. Wen a rule
of this section gives another aircraft the right of way, he
shall give way to that aircraft and may not pass over

under, or ahead of it, unless well clear.

§ 91.13(a) provides:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.
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Respondent and his two passengers suffered sone, not serious,
injury. Both aircraft were destroyed.

Prior to the accident, respondent's aircraft was parked on a
hel i pad set off from and approximately m dpoi nt down, the
runway. One of his passengers, also a helicopter pilot (M.
Carra), raised the aircraft to a 4-foot hover, and respondent
took the controls and turned the aircraft fromits west-facing
position to a position facing the runway. Between this tine and
when the helicopter reached the runway, both pilots testified
t hat respondent stopped the aircraft internediate to reaching the
runway, and at that point scanned for traffic and announced on
the Unicomradio that the helicopter was intending to take off on
the active runway, departing westbound to southbound.?®
Respondent noved the helicopter to a position on the runway,
somewhat off center, and heading west. He was continuing his

hover over the runway doing further preflight checks® when the

3Respondent and M. Carra testified that respondent noved
the aircraft out approximtely 20-25 feet fromthe helipad and
hovered, performng the clearing and radio activities at that
time. An eyewitness to the accident, M. Krybus, on the other
hand, testified that the aircraft noved directly from hovering
above the helipad to the runway. Respondent chall enges M.
Krybus' testinony (see infra), but another w tness, M. Mirray,
also testified that the helicopter did not stop (Tr. at 146), and
a witten statenent by M. Blanc indicated that he perfornmed
t hese functions while hovering over the helipad. Tr. at 547.
The Adm ni strator, neverthel ess, appears to assune the accuracy
of respondent's hearing testinony that an internedi ate stop was
made. See, e.g., closing argunent at 579.

“This may have taken 10 or nore seconds. Tr. at 425 (8-11
seconds, per respondent; approximtely 10 seconds, per M.
Carra). Cf. 15-16 seconds, per respondent's expert, Don Lykins.

In any case, timng issues are the subject of extensive debate.
See di scussion, infra.
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Pitts hit the helicopter on its right side. The facts of the
crash suggest that the Pitts saw the helicopter inmediately prior
to inpact and attenpted a steep bank to the right to avoid it.
See, e.g., Tr. at 119. It was established on the record (the

Adm ni strator not arguing to the contrary) that respondent's

t akeof f procedures and nethod (i.e., using the runway for a
hel i copter takeoff and hovering before reaching and upon entering
t he runway) were acceptabl e.

The | aw judge believed that the critical question was which
aircraft was on the runway first. He concluded, recognizing
i nconsi stencies and flaws in various testinony, that the
"overwhel m ng wei ght of the eyewitness testinony is that the
Pitts was on the runway first." Tr. at 646. The |aw judge
di scount ed various conputer video recreations of the accident and
ti me/ di stance studi es designed by respondent to show that the
heli copter was on the runway first. The |law judge's basis for
dism ssing the 8§ 91.111(a) charge was his belief that, because
neither pilot saw the Pitts, neither could be guilty of operating
the aircraft so close to another as to create a collision hazard.

We address respondent's appeal first.

Respondent has structured his appeal with reference to the
guestion of which aircraft reached the runway first, and attacks
the law judge's finding in that regard. That finding is
supported in the record but, nore inportantly, we do not see the
issue in this case as who had the right-of-way, but as whether

respondent exercised appropriate due care. Respondent does not
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argue that he would have been entitled to take off ahead of the
Pitts, had the Pitts already begun its takeoff roll when the
hel i copter reached the runway.> The eyew tness accounts
convincingly show that the Pitts was in the process of taking off
and had, in fact, lifted off, when the helicopter entered the
runway airspace.

The Adm nistrator offered the testinony of four key
eyewi tnesses in this regard: Joel Krybus, U sula Oost, Daniel
Murray, and Cl arence Langerud.® M. Langerud, who was in his car
at the far western end of the runway, testified quite
specifically that, as he was waiting to drive across the runway,
he saw the Pitts begin its takeoff roll towards him The
heli copter had not yet reached the runway. Tr. at 169-171.°

Contrary to respondent's allegation, the |aw judge's opinion
(as well as a finding that the Pitts had begun its takeoff rol
before the helicopter reached the runway) is supported by

eyewi tness testinony in addition to M. Langerud's. M. Mirray

°See respondent's appeal at 29. W therefore find nuch of
respondent's extended di scussion of right-of-way rul es noot.
Respondent' s suggestion (Appeal at 31) that, if the Pitts is on
its takeoff roll and the helicopter then places itself m dpoint
down the runway, the Pitts should be considered as having
i nproperly overtaken the helicopter does not, however, nerit
serious discussion.

®Anot her witness, M. Francis Ganble, only saw the Pitts
preparing for takeoff. He never saw the helicopter after its
liftoff.

"W reject respondent's suggestion that M. Langerud's
testinony was contradictory. And, although the |aw judge
recogni zed the difficulty in judging whether an aircraft is
nmovi ng towards you, he did not reject that testinony outright,
nor is it the only testinmony on this point.
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also testified that, although the Pitts had not taken the runway
when the helicopter first lifted off, the Pitts was 300-400 feet
into its takeoff roll when the helicopter reached the runway.
Tr. at 116-117.% Counsel agreed to a Trial Stipulation that Ms.
(bst, on whose testinony respondent greatly relies, offered no
specific testinony as to where the helicopter was when she saw
the Pitts on the runway. Tr. Stipulation at 435. In a witten
statenent, however, Ms. (bst stated that the helicopter was
movi ng toward the runway after the plane was in the air. Tr. at
543. See also Tr. at 103-104.

We agree with respondent that M. Krybus' testinony had sone
i nconsi stencies. Yet, the |l aw judge took these matters into
account in his credibility analysis and determ ned that the
testinmony was generally reliable. Tr. at 647-648. Respondent's
appeal does not convince us otherwise. M. Krybus also believed
that the Pitts was airborne before the helicopter reached the
runway. See, e.g., Tr. at 72.

In addition to these observations, the | aw judge consi dered

8\ do not agree with respondent (Appeal at 20) that this
w tness' later testinony was inconsistent and denonstrates that
M. Mirray did not know the relative positions of the aircraft.
Respondent m sstates the witness' testinony when he argues that
M. Mirray admtted that he could not tell if the Pitts was on
the runway first. At this point in his testinony, M. Mirray was
stating only that he could not tell if the Pitts was on the
runway prior to the helicopter lifting off -- a considerably
different matter than which aircraft was on the runway first or
whet her the Pitts had begun its takeoff roll before the
heli copter entered the runway. Respondent's repeated allegation
that the Pitts had not entered the runway when the helicopter
[ifted off the helipad is equally imuaterial to the issues
present ed here.
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the testinony of respondent and M. Carra that they did not see
the Pitts on the runway at any tine. W disagree with
respondent’'s contention that the | aw judge could not believe that
testinmony and also find that the Pitts was on the runway first
(and therefore there to be seen). Although the | aw judge noted
that both pilots in the helicopter testified that they never saw
the Pitts (Tr. at 652), the |l aw judge was nerely acknow edgi ng
their belief, not accepting respondent’'s proposition regarding
the relative positions of the two aircraft. The initial decision
i ndicates that the | aw judge thoroughly consi dered and wei ghed
the contradictory testinony and evidence. It is not inconsistent
to believe respondent's statenent that he did not see the Pitts
and also find that the Pitts was on the runway before the
hel i copter.?

Primarily through his witness Lykins, respondent offered
various mat hematical cal cul ati ons designed to show that the
hel i copter gained the runway first, but these cal culations are
not convincing rebuttal to the eyew tness accounts of
di sinterested observers and it was no error for the law judge to
reject them There appeared no reliable unanimty of opinion
fromwhich a reliable tinetable could be created. Moreover, as

the | aw judge aptly noted:

°Respondent offers no basis to conclude that, even though a
nunber of the Adm nistrator's w tnesses knew the pilot of the
Pitts, their testinony was in any way biased or unreliable for
this reason. The |aw judge considered this matter as well. Tr.
at 648.
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Here, it appears to ne that M. Lykins took a fixed
solution, and took all of the inferences and the statenents
and the information that he had and extracted that
information that would justify the solution that he reached.
Tr. at 645. Wtness Lykins admtted that he chose the data that
was used in his tinme and di stance cal cul ati ons, even rejecting
estimates given himby respondent and the passenger/copilot. Tr.
at 462-463. |In our view, the video re-creations of the event
of fer no assistance, based as they are, again, only on M.
Lyki ns' data choices. |In view of these concerns, respondent has
not shown why this type of evidence should be preferred over
contrary eyewi tness accounts. See also Reply Brief at 24-30 and
Tr. at 321 for difficulties in relying on this type of
evi dence. *°
Respondent next argues that, even if the Pitts were on the
runway first, the law judge's findings do not support a
concl usion that respondent violated § 91.113(b) and 91.13(a). As

8§ 91.13(a) may be a residual, derivative violation that need not

be i ndependently proven, ' we focus on § 91.113(b), which

Respondent argues, as a procedural matter, that it was
error for the law judge to permt the Admnistrator to interview
M. Lykins (off the record) and review respondent’'s "expert
files" when discovery deadlines had | ong passed. W disagree.
The need for these activities was of respondent's nmaking.
Respondent del ayed in producing a | ong-prom sed video of the
scene. Wien it was produced, very shortly before the hearing, it
was not a video of actual scenes as the Adm nistrator had
(reasonably, we think) assuned but a conputer animation. The |aw
judge held, as a matter of fairness, that the Adm nistrator was
entitled to explore the background of this unexpected evidence
and we can see no abuse of the |aw judge's discretion in his
doi ng so.

1See Administrator v. Pritchett, NTSB Order EA-3271 (1991)
at fn. 17.
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prescribes pilot vigilance so as to see and avoid other aircraft.

It seens axiomatic to us that, with the Pitts in its takeoff
roll, a reasonable and prudent pilot should have seen that
aircraft (and that if he failed to do so he failed in his duty of
vigilance). Respondent, was, after all, hovering with full view
of the entire runway. The question is not, as respondent franes
it, whether he violated a standard of care due to sone faulty
techni que (Appeal at 6). The Adm nistrator has not alleged that
respondent’'s procedure was sonehow fl awed. Absent sone
expl anati on why respondent did not see the Pitts, he cannot be
found to have perfornmed up to a reasonable standard of care. See

Adm ni strator v. Ferguson, 1 NTSB 328 (1968) (respondent coul d

have and shoul d have avoi ded the near collision).

Respondent further argues that the | aw judge inproperly
based his decision on an opinion that respondent spent too |ong
on the runway performng his flight check. W need not comment
on the law judge's conclusion, as it was unnecessary to his
deci sion and does not undermne or in any way taint his findings
t hat respondent violated 8§ 91.113(b) and 91.13(a).

We are al so not persuaded by respondent's other procedural
clains. Respondent contests various decisions by the | aw judge
to exclude evidence related to visibility in the Pitts and sees
t hat exclusion as prohibiting himfromoffering excul patory
evi dence indicating another cause for the collision. The Pitts
is a tail-dragger, and we may take official notice that it is

designed in a manner that limts the forward view. Despite the
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| aw judge's rulings prohibiting related testinony on this
subject, he clearly took this fact into account. See Tr. at 651.

Respondent, furthernore, m sconstrues the nature of this
proceeding. It is not intended to determ ne the cause of the
crash. Nor does this proceedi ng suggest that the pilot of the
Pitts was bl anel ess. The actions of the Pitts pilot are not
before us here, however. The sole issues before us involve
whet her respondent violated the specific regulations cited by the
Adm ni strator. Proof of such violations does not require any
showi ng regarding visibility frominside the Pitts. And, there
is no support for respondent's claimthat this visibility
evi dence woul d have hel ped denonstrate that the helicopter was on
the runway before the Pitts arrived or before the Pitts started

its takeoff roll. Respondent cites Ferguson, supra, and ot her

rel ated cases, for the proposition that the |aw judge erred in

prohibiting it. |In Ferguson, evidence of visibility limts from

respondent's cockpit was critical to his defense. Here, the

visibility evidence respondent sought to introduce invol ved
visibility fromthe Pitts, not the helicopter and, therefore,
woul d not, as respondent alleges, offer an explanation for
conduct that would otherw se give rise to an inference of
carel essness. Accordingly, any error by the |law judge in

excluding this material, and we see none, woul d be harml ess. *?

2We woul d al so note that respondent failed to nake an offer
of proof regarding this evidence and, fromthe transcript, it is
clear that, at the tinme of the | aw judge's ruling, respondent did
not advise himas to the inport or purpose of testinony and
evi dence regarding the viewfromthe Pitts.
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Respondent next chall enges the | aw judge' s adm ssion of
testinmony by the Board enpl oyee who investigated this accident
(Thomas W1l cox) and the |l aw judge's refusal to allow cross
exam nation of the Adm nistrator's expert w tnesses on the
Board' s accident report, upon which they allegedly relied in
their testinmony. Although respondent fails to identify the
i nvol ved expert w tnesses, of which there were a nunber, we have
reviewed the transcript and can find no error in the |law judge's
handling of the matter.

Respondent's premse -- that M. WIlcox's testinony was
required to be limted to rebuttal inpeachnment -- is incorrect.
We permt broader testinmony in limted circunstances, and it did
not stray into prohibited areas related to opinion or probable
cause findings. See 49 CF.R 821.20. M. Wlcox primarily
i ntroduced and aut henti cated photos of the aircraft and the
acci dent scene, none of which were either critical to the | aw
judge's findings or disputed.?®

As far as the scope of respondent's cross exam nation of M.
W cox, the photos -- the greatest portion of his testinony --
speak for thenselves. Respondent fails to offer any reason why

he was harned by the law judge's refusal to direct the witness to

Bln fact, when respondent's counsel objected to testinony
regardi ng burn marks, suggesting it was investigatory testinony,
the Adm nistrator agreed to strike it. Tr. at 209-210. The |aw
judge invited respondent to challenge irrel evant testinony, and
questioned why he had not done so earlier. |1d.

Al t hough counsel objected to testinony offered by M. WI cox
concerning an earlier witten statenent by respondent, that
statenent had nothing to do with the Board report.
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answer questions regarding the alignnment of the helicopter on the
runway after the crash, or the |ocation of the runway edge
(questions the witness could not answer without referring to a
Board report, see Tr. at 217-218). In any case, M. Wlcox did
not rely on or use the Board report in offering the photos and
aut henti cati ng them

Respondent al so argues that he was prejudi ced because he was
deni ed the opportunity to cross exam ne other w tnesses regarding
the Board's report. W find absolutely no basis in the record
for this allegation.

The Adm nistrator called Messrs. Roehm Parrott, Wodward,
Ganbl e, and Chenello. Messrs. Roehm and Wodward took photos and
videos at the airport froma Bell Ranger and a Pitts, attenpting
to recreate the scene, determne visibility, and perform
time/di stance checks. Tr. at 238. M. Ganble flew the Pitts
during these trials. M. Roehmtestified that he relied on the
Board report for the information that respondent was sitting in
the helicopter's right front seat. Respondent fails to show what
concei vabl e prejudice this statenent could produce, especially as
M. Carra later testified to the sane fact. Tr. at 241. M.
Roehm al so testified that he had seen nothing in that report to
conflict wwth his photos or what he saw, and we note that the
Board's report was not avail abl e when the photos were taken. Tr.

at 378.' Respondent was permitted to ask the w tness whether he

“The witness did testify to a slight disagreenent with M.
W cox regarding the extent of visibility the day of the
accident. See Tr. at 245. W fail to see how M. Roehni s
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relied on the report, and does not indicate what critical
guestion he was prohibited from asking.

As to the other witnesses, neither M. Parrott, another FAA
i nvestigator who was at the scene of the accident with M. WI cox
and took photos, or M. Chenello, who testified to appropriate
hel i copter operations, were cross exam ned by respondent's
counsel, nor was any issue raised during their testinony
regarding the Board report. M. Wodward was asked only one
unrel ated questi on.

Respondent contests the | aw judge's approval of a notion by
the Adm nistrator to anmend the conplaint. At the hearing, and
after recei pt of considerable testinony, the Adm nistrator noved
to anmend the conplaint to conformto the evidence. The exact
wor di ng of the anmendnent was never provided for the record, but
it appears the Admnistrator's intent was to anend § 6 of the
conplaint to provide that the Pitts had initiated its takeoff
roll prior to the helicopter arriving at the edge of the runway.

See Tr. at 332." Respondent offers no convincing show ng of
prejudice fromthe | aw judge's action. Indeed, he offers no
specific indication or exanple of how he was harned or how
(..continued)
assessnment that there was sonmewhat nore than 4 mles visibility
at the airport the day of the accident, as conpared to M.

Wl cox's report of 4 mles, could affect respondent’'s defense.

As issued, Y 6 read:

Prior to said liftoff described in paragraph 3 above, G vil

Aircraft N31512, a Pitts S2A aircraft, had taxied onto

runway 22 for takeoff. Civil aircraft N31512 initiated the

takeoff roll prior to, or at the sane tinme as, your
helicopter lifted off fromthe heli pad.
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counsel m ght have prepared for trial differently. The purpose
of 1 6 and the other descriptive paragraphs is to provide notice
to respondent of the events the Adm nistrator considers rel evant
to his charges. Respondent has not shown how this anendnent to
the factual allegations would affect the nature of the case,
respondent's understanding of the charges, or respondent's

ability to present his case. See Adm nistrator v. Derrow, NISB

Order EA-3590 (1992) at 5; and Admi nistrator v. Brown, NTSB O der

EA- 3698 (1992) at 9.

Overall, we cannot find that respondent's assignnents of
error, considered individually or cunul atively, warrant reversal
of the initial decision or dismssal of the Admnistrator's
conpl ai nt.

Turning to the Adm nistrator's appeal, we agree that the | aw
judge's analysis of 8 91.111(a) is inconplete and i nconsi stent
with precedent. In dismssing that charge based on testinony
fromthe helicopter pilots that they did not see the Pitts, the
| aw j udge di sregarded precedent hol ding specifically that the
other aircraft need not be seen to find a collision hazard.® In
light of his factual finding that respondent failed to be
vigilant, the law judge's dism ssal is inconsistent with, for

exanple, Admnistrator v. R chey, 2 NISB 734 (1974) (a violation

of 8 91.65(a) (now 91.111(a)) does not require an intentional

%The rule itself contains no requirement that the aircraft
be seen and such an interpretation would illogically limt its
coverage to those few pilots that intentionally create a
col lision hazard.
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act). See also Admnistrator v. Conmer, 2 NTSB 2025 (1976), where

we noted that, at an uncontrolled airport, pilots have
responsibility for separating aircraft and separation shoul d be
visually confirnmed. |In Coner, we affirmed a collision hazard
findi ng where respondent shoul d have been able to see the other

aircraft. Accord Admnistrator v. Knuth, 13 C A B. 223 (1951)

(1 ssue is whether respondent, wth exercise of due vigilance,
coul d have and shoul d have seen converging aircraft).

In light of our affirmance of all the charges brought by the
Adm ni strator, as well as respondent's prior violation history
(see conplaint,  11) and respondent's failure to contest the
| ength of the proposed certificate suspension, we wll reinstate

the Adm nistrator's proposed 180-day suspension.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;
2. The Adm nistrator's appeal is granted; and
3. The 180-day suspension of respondent’'s conmercial pil ot

certificate shall begin 30 days fromthe date of service of this
order.
VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMMERSCHM DT,

and HALL, Menbers of the Board, concurred in the above opinion
and order.

Y"For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



